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TO:
Windsor Licensing Commission


SUBJECT:    
Residential Housing Units


1.
RECOMMENDATION: 

City Wide: X    Ward(s):      
That the Windsor Licensing Commission Provide Direction to Administration on how it wishes to proceed on the development of the Residential Housing Unit licensing schedule:

1) Commission can refer the matter to Service Delivery Review to allow for the investigation to determine Council’s willingness to fund the necessary resources in order to ensure the success of the By-law, or

2) Commission can refer the matter directly to City Council highlighting the significant challenges and resources needed to move forward with this type of a licensing schedule, or 

3) Commission recommends that after investigation that it not move forward with the licensing of residential housing units, or

4) Commission can make its own recommendations as it relates to this matter.


EXECUTIVE SUMMARY:

N/A

2.     BACKGROUND:

On January 1, 2007 the Municipal Statute Law Amendment Act, 2006 (Bill 130) amended the Municipal Act effectively replacing the part of the Act dealing with business licensing. One of the main changes to the Municipal Act was the elimination of the prohibition outlined in the Regulations preventing a municipality from licensing, regulating, or governing the rental of a residential unit. Municipalities in Ontario now have the option to licence, regulate, and govern residential rental accommodations in a similar manner to the licensing of other local businesses. 

On September 25, 2007, the Commission requested that Administration report back on the following:

“That administration research the following and report back:

· Work with other municipalities

· Cost-recovery

· Number of students per house”
Attached being Appendix “A” is a copy of the report that led to the above decision.

3.      DISCUSSION:

Work with other Municipalities

On February 19, 2008 the City of Oshawa amended its licensing by-law to require “residential rental units” to be licensed. The City felt it was necessary to licence, regulate, and govern the business of residential rental units in certain areas of the City for social well being, for the health, safety, and well being of persons and for the protection of persons and property. In order to obtain input from all stakeholders, the City of Oshawa held six (6) public meetings before implementing the by-law.  

Attached being Appendix “B” is a copy of Schedule “A” is By-law 20 – 2008 from the City of Oshawa

The Municipality of London is also moving forward towards creating a residential rental unit by-law, however, they are waiting for community input at this time before making any decisions.
Attached being Appendix “C” is a copy of the City of London’s “proposed” regulations.

Cost Recovery

A municipality may charge a fee for issuing a licence. Many of the restrictions on fees in the Municipal Act have been eliminated under Bill 130. A licence fee may be based on the costs of the municipality for a number of classes of licenses or for the entire licensing system. The fee may include costs incurred by the municipality related to administration and enforcement. Any form of licensing residential rental units will have staffing implications in the Licensing and Enforcement Department as well as other departments such as Fire and Building.  Council has traditionally asked Administration to provide a licence fee based on cost-recovery.

Number of Rental Units

The City of Oshawa deals with the issue of the number of rental units as follows:

· Number of bedrooms <=4

· Basement bedrooms <=40% of the rental units gross floor plan

· Ground floor bedrooms <=40% of the rental units gross floor plan

As part of the licensing requirement, the City of Oshawa requires the landlord to provide a floor plan identifying the location of all bedrooms as well as landlord particulars, rental unit particulars, maintenance plan, parking plan, proof of insurance (two million dollars), evidence of compliance and a licence fee of $250.00.  The City of London’s proposed regulations are similar to that of Oshawa’s, though at this stage they are not specific with their definition of a rental unit or insurance requirements.

Windsor’s Proposal:

As discussed in the first report by Administration in September 2007, Administration is recommending the following types of regulations be incorporated in any licensing regime for residential rental units:

(1)   Insurance of residential rental units of $2,000,000 per occurrence for property  

damage and bodily injury.

(2)   Annual compliance inspections with the Ontario Building Code, Fire Protection and 
Prevention Act, Electrical & Safety code.

(3)   Proof of any fines or fees owed to the City of Windsor are paid.

(4)   Bedrooms in the rental unit not to exceed 6.

(5)   Each tenant is party to a written tenancy agreement.

(6)   The proposed rental area would be citywide.

(7)   The licensing be transitioned in, so it is consistent with the current tenancy 
agreements.

Windsor’s proposed regulations are not substantially different from that which Oshawa has passed and what the City of London is considering.

Implications:

As noted in our report of September 2007, this is a very different type of business class to regulate.  It needs to be underscored that this business class is to regulate landlords carrying on business to the public.  This regime is not envisioned to resolve disputes that are governed by the Landlord Tenant Act such as rental pricing, evictions, or determine who is responsible to fix the leaky faucet.  However, it is envisioned that this licensing regime will set a minimum standard on living conditions and the quality of service provided by landlords to tenants and surrounding neighbours.

Notwithstanding the above, Commission Members and members of the public have to understand that this is an onerous licensing regime for business owners.  It will require that on an annual basis if not more, that the following documentation is required:

(a) To provide floor plans for each rental unit,

(b) Records to prove tenancy agreements,

(c) To provide proof of insurance on an ongoing basis,

(d) Availability for inspections annually,

(e) Submission of criminal record check for principle owners,

(f) Notice of change in ownership or partnership,

(g) To provide evidence that they have a parking plan that complies with the City of Windsor’s Zoning By-law,

(h) To provide a maintenance plan that outlines how they will comply with By-law 156-2005, Property Standards, By-law 2-2006, Garbage By-law and By-law 3-2006, Yard Waste and Littering.

Since Oshawa passed their by-law May 30, 2008, 11 licenses have been issued out of 201 applications submitted. The challenge is that most of the outstanding applications do not meet the requirements of the licensing schedule therefore suggesting that the majority of students are living in unlicensed homes. Students are fearful of losing their homes during the school year and protested by pitching tents and cardboard box houses in front of City Hall.

Ontario Human Rights:

Attached being Appendix “D” is a copy of the letter from Barbara Hall, Chief Commissioner, Ontario Human Rights Commission, outlining a possible concern that Oshawa’s proposed regulations may be discriminatory.

After speaking to the City Solicitor from the City of Oshawa, he is unaware of any complaints that had been filed nor is he aware of any investigation.  Furthermore, he is, of course of the opinion, that his by-law will withstand any challenge and scrutiny of the Ontario Human Rights Act or court scrutiny that the by-law would be considered ultra vires.

Consultation with the City of Windsor Compliance Committee:

· The City of Windsor’s compliance committee is made up of internal members from Licensing and Enforcement, Building, Fire and Police. The draft report was discussed and as a prudent measure a blitz of houses was done around the University to see property conditions.

· The blitz was conducted over a two day period on November 5 and 6, 2008.  Five officers went out on the calls; two building inspectors, two bylaw enforcement officers and one provincial offence officer. The following are the results of inspections done on Askin and Randolph.

· 62 inspections completed

· 5 violations noted under maintenance of land By-law

· 2 parking tickets issued

· 1 front yard parking issue corrected.

Further, the Compliance Committee was of the opinion that a great deal of resources would be required in order to manage such a regime.  It is unknown what resources would be truly necessary to ensure equitable enforcement.

4.
FINANCIAL MATTERS:

It is difficult to establish any type of fee without a clear understanding of the substantive cost that would be involved.

5.
COMMUNITY STRATEGIC PLAN

6.     CONSULTATIONS:

· Consultations included discussion at the Municipal Licensing and Enforcement Forum in May 2008 as well as a review of the City of Oshawa’s by-law and London’s report.

· Chief Building Official

· City Solicitor

· City Planner

· Compliance Committee

7.     CONCLUSION:

The City Solicitor provided City Council with the following comments as it relates to passing a by-law in good faith (Administration thought it was prudent for the Commission to consider in its’ deliberation)

The Supreme Court of Canada has moved towards a deferential approach to municipal legislation, but the key element to the validity of any By-law is the requirement for good faith.  
Bad faith is not specifically defined, but the following elements have been found to result in a finding of bad faith on the part of a municipality in passing a By-law: 

· Passing a bylaw for a purpose other than the stated purpose 

· Passing a bylaw without supporting evidence 
· Passing a bylaw without input from affected parties 

· Failing to take into account the totality of the facts 

· Failing to be frank, candid, or impartial 

· Acting in an unfair or arbitrary manner 

· Acting based on an improper motive 

In reviewing the above, Administration cannot support this type of licensing regime.  In the blitz conducted by staff, an insignificant number of by-law infractions were discovered.  Further, administration cannot say that the violations were exclusively attributed to residential rental units.  Thus, putting Administration and the Windsor Licensing Commission in the position of relying on antidotal evidence.

In doing the research and reviewing the matters at hand, it is administrations opinion that the development of this type of a licensing regime is too onerous for an approach to the problem.

Administration is of the belief at this time that the current by-laws that are on the books can deal with the issues.  It is really a Council decision if Council wants to add the necessary resources for inspection versus setting up a very costly bureaucracy through a licensing regime.  Further, the Commission should be aware of two initiatives that City Council has undertaken after requesting this category be looked at for licensing:

1. Service Delivery Review on property standards, and

2. Review of provincial legislation on property standards

Both projects are geared at looking at resources, legislative restrictions, and ways of improving operational efficiencies.  Notwithstanding , the current bylaw with resources can satisfy the concerns that have been brought forward by the residents groups.

	Ann Kalinowski

Manager of Compliance and Enforcement
	
	Diane Sibley
Licence Commissioner


	Thom Hunt

City Planner
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APPENDICES:

Appendix “A” –  Student Housing Report, dated September 17, 2007

Appendix “B” – Schedule “A” to By-law 20-2008 - Oshawa

Appendix “C” – City of London’s Proposed Regulations

Appendix “D” – Barbara Hall, Chief Commissioner, Ontario Human Rights Commission
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